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/-
A ovatbon -

Dear Mr Smi

Counter-Terrorism Legislation Amendment Bill (No 1) 2016

| write to you on behalf of the Law Society of NSW in relation to the Counter-Terrorism
Legislation Amendment Bill (No 1) 2016 (Cth) (“2016 Bill”).

The Law Society notes that the Parliamentary Joint Committee on Intelligence and Security
(“PJCIS") issued an advisory report on the Counter-Terrorism Legislation Amendment Bill
(No 1) 2015 (Cth) (“2015 Bill”) in February 2016." We note that the 2016 Bill purportedly
implements all 21 recommendations of the report.”

The Law Society has previously provided input to a submission by the Law Council of
Australia on the 2015 Bill, which outlined a number of concerns with the proposed reforms.
This letter is attached.

We remain concerned about those aspects of the 2015 Bill identified in our earlier letter to
the Law Council that have not been addressed by the PJCIS recommendations or the 2016
Bill. We provide the following additional comments on the PJCIS recommendations and the
2016 Bill.

1. General concerns

As a matter of general principle, the Law Society opposes the use of control orders. The Law
Society considers that, from a human rights perspective, the use of control orders, including
monitoring of control order subjects, is likely to be mconmstent with provisions of the
International Covenant on Civil and Political nghts (ICCPR”)® and the United Nations ("UN")
Convention on the Rights of the Child (‘CRC”).* These include the rights to liberty:® a fair
trial;® freedom of movement,” expression,® and association;® and privacy.'

' Parliamentary Joint Committee on Intelligence and Security, Parliament of the Commonwealth of
Australia, Advisory Report on the Counter-Terrorism Legislation Amendment Bill (No 1) 2015 (2016).
? Attorney General Senator the Hon. George Brandis QC, ‘Two Bills to Bolster the Fight Against Terrorism'’
(Media Release, 15 September 2016).
2 Opened for signature 16 December 1966, 999 UNTS 277 (entered into force 23 March 1976).

* Opened for signature 20 November 1989, 1577 UNTS 3 (entered into force 2 September 1990).
> Article 9, ICCPR,; Article 37, CRC.

® Article 14, ICCPR; Article 40, CRC. R
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The Law Society reiterates that control orders, including monitoring of persons subject to
control orders, are extraordinary measures, and if they are retained as government policy,
they should be used sparingly, especially with children.

2. Age threshold

Schedule 2 of the 2016 Bill lowers the age for the imposition of a control order from 16 years
to 14 years.

The Law Society is concerned that the PJCIS report found the proposed lowering of the age
for the imposition of a control order to 14 years to be “justified and in principle, a reasonable
and necessary measure for protecting the community from harm.”"" We note that the PJCIS
also stated that “early intervention and disruption through the judicious use of control orders
is a pref?zrable outcome to the involvement of a young person in the formal criminal justice
system.”

However, the Law Society notes that the imposition of a control order would act as an initial
step in the child’s potential contact with the criminal justice system, noting the significant
penalty for a breach.

The Law Society reiterates that control orders do not require proof of an offence, and their
effect may be significantly more onerous than a criminal sentence.

The Law Society remains concerned that children of this age may be unable to understand
the ramifications of such an order, considering the complex nature of the issues involved and
the fact that their brains are still developing. We note that in recent studies, significant
concern has been expressed that children do not understand bail conditions and the
consequences of non-compliance.™ In a 2011 study conducted by Charles Sturt University,
the authors stated that “[i]t is probable that the failure to fully understand bail obligations may
reflect the youth and immaturity of young people.”™

The Law Society notes that the Criminal Code Act 1995 (Cth) (“Criminal Code”) provides that
an Australian Federal Police ("AFP”) member must ensure that the control order subject
understands the effect of an interim control order or the effect of additional obligations,
prohibitions and restrictions imposed by a varied control order, taking into account the
person’s age, language skills, mental capacity and any other relevant factor." However, we
are concemned that the Criminal Code states that a failure to comply with this requirement
does not make the control order ineffective to any extent.'

" Article 12, ICCPR.

® Article 19, ICCPR; Article 13, CRC.

° Article 22, ICCPR; Article 15 CRC.

"% Article 17, ICCPR; Article 16, CRC.

" Parliamentary Joint Committee on Intelligence and Security, Parliament of the Commonwealth of
Australia, Advisory Report on the Counter-Terrorism Legislation Amendment Bill (No 1) 2015 (2016) 44
2.80].

i lbic]i.

'* McFarlane, K, McGrath, A, Westerhuis, D, and Tyson, G, Juvenile Remand: An Understanding of the
Issues in the Juvenile Justice Field, Report for the NSW Government Juvenile Remand Working Group
(2011); Heller, E and Mathis, M, Breaching Bail — A Young Person’s Perspective (2012), Juvenile Justice
NSWw.

' McFarlane, K, McGrath, A, Westerhuis, D, and Tyson, G, Juvenile Remand: An Understanding of the
Issues in the Juvenile Justice Field, Report for the NSW Government Juvenile Remand Working Group
(2011) 43.

'® Sections 104.12(1) and 104.26(1), Criminal Code.

"® Ibid, ss 104.12(4) and 104.26(4).



3. Bestinterests

In accordance with recommendation 1 of the PJCIS report, Schedule 2, items 3 and 26 of
the 2016 Bill require the issuing court to take into account the “best interests of the person”
as “a primary consideration” where the person is a child, and the objects of Division 104 of
the Act," such as protecting the public from a terrorist act, as “a paramount consideration in
all cases”.

The Law Society reiterates its concern about whether prioritising national security interests
ahead of the best interests of the child strikes the right balance, and indeed whether it is
consistent with Australia’s implementation of the CRC.

We note that the UN Committee on the Rights of the Child (“UNCRC”) in its General
Comment No 14 stated that:

[tlhe expression “primary consideration” means that the child’s best interests may not be
considered on the same level as all other considerations. This strong position is justified by
the special situation of the child: dependency, maturity, legal status and, often,
voicelessness."®

Recognising that the best interests of the child might conflict with other interests or rights,
including those of the public, the UNCRC stated that potential conflicts between the best
interests of a child and the rights of other persons must:

... be resolved on a case-by-case basis, carefully balancing the interests of all parties and
finding a suitable compromise... If harmonisation is not possible, authorities and decision-
makers will have to analyse and weigh the rights of all those concerned, bearing in mind that
the right of the child to have his or her best interests taken as a primary consideration means
that the child's interests have high priority and not just one of several considerations.
Therefore, a larger weight must be attached to what serves the child best.

40. Viewing the best interests of the child as “primary” requires a consciousness about the
place that children’s interests must occupy in all actions and a willingness to give priority to
those interests in all circumstances, but especially when an action has an undeniable impact
on the children concerned. '

The Law Society recommends that the 2016 Bill be amended to expressly recognise both
the best interests of the child and the objects of Division 104 of the Act, such as protecting
the public from a terrorist act, as primary considerations, which the issuing court would need
to balance, based on the individual circumstances of the case.

4. Service of documents

In accordance with recommendation 3 of the PJCIS report, Schedule 2 of the 2016 Bill
provides that an AFP member must take reasonable steps to serve personally on at least

' The objects of Division 104 are to allow obligations, prohibitions and restrictions to be imposed on a
person by a control order for one or more of the following purposes:

(a) protecting the public from a terrorist act;

(b) preventing the provision of support for or the facilitation of a terrorist act:

(c) preventing the provision of support for or the facilitation of the engagement in a hostile activity ina
foreign country.

'® Committee on the Rights of the Child, General Comment No 14 (2013) on the Right of the Child to Have
His or Her Best Interests Taken as a Primary Consideration (Art 3, Para 1), 62" sess, UN Doc
CRC/C/GC/14 (29 May 2013) para 37.

' Ibid, paras 39-40.



one parent or guardian of the child all notifications and copies of orders associated with a
control order. It is unclear whether references to a “parent” or “guardian” in the Criminal
Code include a legal guardian (for example, where the state is the legal guardian of a child in
care).

The Law Society notes that the Children and Young Persons (Care and Protection) Act 1998
(NSW) defines a “parent” as “a person having parental responsibility for the child or young
person’, and “parental responsibility” as “all the duties, powers, responsibilities and authority
which, by law, parents have in relation to their children”.*® We suggest that the 2016 Bill be
amended to provide in Division 104 of Part 5.3 of the Criminal Code a definition of “parent”
or “guardian” that reflects the definition of “parent” in the Children and Young Persons (Care
and Protection) Act 1998 (NSW).

The 2015 Bill had provided that, if the person is 14 to 17 years of age, an AFP member must
also serve all such documents personally on the person’s court-appointed advocate.?' We
also note that, in accordance with recommendation 2 of the PJCIS report, Schedule 2, item 5
of the 2016 Bill expressly provides that all persons have the right to legal representation in
control order proceedings, and removes the role of the court-appointed advocate.

In light of the above, the Law Society recommends that the 2016 Bill be amended to provide
that an AFP member must also serve personally on the person’s legal representative all
notifications and copies of orders associated with a control order.

5. Conditions of control orders and penalties for breach

The Law Society is concerned that the 2016 Bill retains, and the PJCIS report made no
recommendations with regard to, the proposal that conditions including curfews of up to 12
hours in any 24-hour period can be attached to a control order. We are also concerned that
the 2016 Bill does not provide for, and the PJCIS report gave no consideration to, a lower
penalty for breach of a control order by a child. We consider that a child may not be able to
meet other conditions of a control order due to their lack of autonomy. For example, a child
may not be able to fulfil reporting requirements where their parent does not transport them to
report to authorities, or non-association conditions where they include young people in the
same school or extended family members or friends with whom the child’s family associates.
We reiterate our strong concerns about the use of curfews as conditions attached to control
orders for children, and in particular the excessive nature of the relevant penalties for breach
of control order conditions by children.

The Law Society notes that Schedule 3, item 3 of the 2016 Bill provides that a control order
subject who is required to wear a tracking device commits an offence if they engage in
conduct that results in interference with, or disruption or loss of, a function of the tracking
device, and that the offence carries a maximum penalty of five years’ imprisonment. We note
that the Explanatory Memorandum for the 2016 Bill states that the term “engage in conduct”
is defined in subsection 4.1(1) of the Criminal Code and includes acts and omissions, such
as a control order subject failing to charge a tracking device. We are concerned that there is
no requirement of intention or recklessness with regard to conduct. The Law Society
considers that this offence should require a mental element, and should also provide for a
defence of reasonable excuse.

The Law Society queries where a child will be held if they breach the conditions of a control
order. We consider that children should not be held in adult or police custody.

29 Section 3, Children and Young Persons (Care and Protection) Act 1998 (NSW).
* Proposed subsections 104.12(6)(a), 104.12A(2)(c)(i), 104.12A(4)(b)(iv), 104.17(4)(a), 104.20(3)(b)(i),
104.23(3)(c)(i) and 104.26(5)(a), 2015 Bill.



Schedule 2 of the Law Enforcement (Powers and Responsibilities) Regulation 2016 (NSW)
provides that children other than Aboriginal or Torres Strait Islander children should not be

placed in a cell unless:

(@) no other secure accommodation is available and the custody manager for
the child considers that it is not practicable to supervise the child if the child is not placed

inacell, or
(b) the custody manager considers that a cell provides more comfortable accommodation

than other secure accommodation in the police station.?

It also provides that:

(3) Such a child should not be placed in a cell with a detained person or protected suspect
who is not a child except in exceptional circumstances that make it necessary for the well-
being of the child.?

The Law Society recommends that the 2016 Bill be amended to include provisions that
reflect the above safeguards for children in Schedule 2 of the Law Enforcement (Powers and
Responsibilities) Regulation 2016 (NSW).

6. Monitoring

In accordance with recommendation 9 of the PJCIS report, Schedule 8, item 1 of the Bill
requires an issuing officer to have regard to whether the exercise of monitoring powers
under a warrant in relation to a premises or person “would be likely to have the least
interference with any person’s liberty and privacy that is necessary in the circumstances”.
Schedule 9, items 21 and 24 and Schedule 10, item 13 of the Bill provide that the Judge or
nominated Administrative Appeals Tribunal member must have regard to whether the
interception of telecommunications under a warrant, or the use of a surveillance device
under a warrant, “is likely to have the least interference with any person’s privacy”. These
provisions purportedly implement recommendations 13 and 14 of the PJCIS report, even
though they do not incorporate the recommendation that such measures be “necessary in all
the circumstances”

The Law Society notes that all persons have the right to protection from arbitrary or unlawful
interference with their privacy under article 17 of the ICCPR. Additionally, children’s right to
privacy is protected under article 16 of the CRC. The Special Rapporteur on counter-
terrorism stated that the following considerations apply with respect to permissible limitations
to the right to privacy under article 17 of the ICCPR, as elaborations of the notions of
“‘unlawful” and “arbitrary”:

(a) Any restrictions must be provided by the law;

(b) The essence of a human right is not subject to restrictions;

(c) Restrictions must be necessary in a democratic society;

(d) Any discretion exercised when implementing the restrictions must not be unfettered;

(e) For a restriction to be permissible, it is not enough that it serves one of the enumerated
legitimate aims; it must be necessary for reaching the legitimate aim;

% Clause 6(2), Part 2, Schedule 2, Law Enforcement (Powers and Responsibilities) Regulation 2016
(NSW). Note: clause 5, Part 2 provides for separate safeguards for Aboriginal and Torres Strait Islander
children.

% Ibid, clause 6(3), Part 2, Schedule 2.

24 Explanatory Memorandum, Counter-Terrorism Legislation Amendment Bill (No 1) 2016 (Cth) 104 [675,
677], 120 [766, 768].



(f) Restrictive measures must conform to the principle of proportionality; they must be
appropriate to achieve their protective function; they must be the least intrusive instrument
amongst those which might achieve the desired result; and they must be proportionate to the
interest to be protected; and

(9) Any restrictions must be consistent with the other rights guaranteed in the ICCPR.%

Should the monitoring of persons subject to control orders be adopted, the Law Society
recommends that the 2016 Bill be amended to incorporate all of the above considerations
into the test for monitoring of persons subject to control orders.

The Law Society notes that additional reporting requirements have been incorporated into
the 2016 Bill, in accordance with recommendations 11 and 12 of the PJCIS report. We
recommend that the 2016 Bill be amended to require relevant authorities to report on the
number and ages of children subject to control orders with respect to whom monitoring
warrants, telecommunications interception warrants and surveillance device control order
warrants have been issued.

7. National security information

Schedule 15, Part 1, item 21 of the Bill provides for a minimum standard of disclosure, which
requires that the subject of the control order proceedings be given “sufficient information
about the allegations on which the control order request was based to enable effective
instructions to be given in relation to those allegations”.

The Law Society welcomes the recommendation that the subject be provided with
information about the allegations against them, and not just notice of the allegations.
However, we query whether the 2016 Bill should provide for an avenue of appeal in
circumstances where the subject of the control order proceedings has not been provided
sufficient information about the allegations against them to enable effective instructions to be
given in relation to those allegations.

The Law Society emphasises that children, by virtue of their unique vulnerability and their
physical and mental immaturity, are entitled to special safeguards and care in international
law.?® These include such measures of protection as are required by the child’s status as a
minor, on the part of the State.?’ We query whether the proposed minimum standard of
disclosure provides sufficient protection for a child who is the subject of control order
proceedings, and whether it is consistent with the principle in article 3 of the CRC that the
best interests of the child be a primary consideration in all actions concerning them.

8. Special advocates

Schedule 15, Part 2 of the Bill provides for a system of special advocates to represent the
interests of persons subject to control order proceedings where the subject and their legal
representative have been excluded.

The Law Society supports this recommendation in principle, where the control order subject
and their legal representative have been excluded from proceedings. However, we consider
that control order subjects and their legal representatives should not be excluded from
proceedings generally, particularly given the far reaching consequences of a control order

% Martin Scheinin, Report of the Special Rapporteur on the Promotion and Protection of Human Rights and
Fundamental Freedoms While Countering Terrorism, UN Doc AIHRC/13/37 (28 December 2009) paras 17-
18.

% Preamble, CRC; Declaration of the Rights of the Child.

%7 Article 24(1), ICCPR.



being imposed, including potentially limiting a person’s rights to privacy and freedom of
movement, expression and association. We note that all persons are entitled to a right to a
fair trial and to procedural faimess under the ICCPR. We query whether the exclusion of a
control order subject and their legal representative from proceedings is consistent with these
rights.

9. Dealing with national security information in proceedings

Schedule 16 of the Bill provides that a court may make orders inconsistent with the National
Security Information (Criminal and Civil Proceedings) Regulation 2015 (“NSI Regulation”), on
an application by the Attorney-General or their representative, where the Attorney-General
wishes to depart from the NSI Regulation in relation to particular national security
information.

The Law Society considers that the 2016 Bill should be amended to achieve the intention
stated in the Explanatory Memorandum for the 2015 Bill. That is, that a court may only make
orders inconsistent with the NSI Regulation, on an application of the Attorney-General or
their representative, where there is an agreement between the parties to depart from the NSI
Regulation in relation to particular national security information.

Thank you for considering this letter. Should you have any questions or require further
information, please contact Meagan Lee, Policy Lawyer on (02) 9926 0214 or email
Meagan.Lee@lawsociety.com.au.

Yours sincerely,

el

—

Michael Tidball
Chief Executive Officer
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Dear MM,

Counter-Terrorism Legislation Amendment Bill

Thank you for your memo dated 18 November 2015 requesting input for a submission by
the Law Council of Australia on the Counter-Terrorism Legislation Amendment Bill (No. 1)
2015 (“the Bill").

| write to you on behalf of the Juvenile Justice Committee of the Law Society of NSW
(the "Committee”). The Committee represents the Law Society on criminal justice issues
as they relate to the legal needs of children and young people in NSW and includes
experts drawn from the ranks of the Law Society’s membership.

The Committee details its concerns as follows:

1. Age threshold

The Explanatory Memorandum to the Bill (‘EM"} appears to justify lowering the age
threshold to 14 years by reference to the fact that it is above the age of criminal
responsibility. The Committee notes that there is no direct correlation between criminal
responsibility and control orders. As the EM states, control orders should be made
sparingly, especially in relation to children. Control orders do not require proof of a crime
and their effect may be significantly more onerous than a criminal sentence.

The Committee is also concerned that children of this age may be unable to understand
the ramifications of such an order considering the complex nature of the issues involved
and the fact that their brains are still developing.

2. Bestinterests

The Committee notes that, when considering whether to impose a control order on a
child aged between 14 and 17 years the suggestion is that the child’s best interests are
to be taken into account as a primary consideration, not the primary consideration for the
court (with the safety and security of the community taking precedence as the primary
consideration). The Committee queries whether this strikes the right balance, and indeed
whether it is consistent with Australia’s implementation of the Convention on the Rights

of the Child ("CROGC"). ‘A
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3. Penalties for breach

The Committee notes that conditions including curfews of up to 12 hours in any 24 hour
period can be attached to a control order, in view of the fact the penalty for breaching a
control order is up to 5 years imprisonment. The Committee has strong concerns about
the use of curfews as conditions aftached to control orders, and in particular the
excessive nature of the relevant penalties for breach of such conditions by children.

4. Legal representative

The Committee notes the proposal outlined in paragraph 89 of the EM where the issuing
court must appoint a ‘best interests’ advocate for a child after issuing an interim control
order. This provision is modelled on those in ss 68L and 88LA of the Family Law Act
1975 (Cth). Given that proceedings will initiate under Commonwealth legislation, the
Committee queries whether state Legal Aid bodies will be obliged to provide funding for
these advocates.

Where the proposals allow for the potential for a child to have their own legal
representative as well as a best interests advocate, this may be confusing for the child
and may cause conflicts between representatives. It may also lead the child to choose
not to have a legal representative, believing erroneously that they are being legally
represented by the best interests advocate.

If it is alleged that the child is a danger to the community and the safety of the community
has been allocated the greatest priority, the Committee submits that a child must have
access to their own independent legal representative.

5. Disclosure of information

Pursuant to the Bill, the court appointed ‘best interests’ advocate may disclose to a court
any information that the child communicates to the advocate, even if the disclosure is
against the wishes of the child (proposed s 104.28AA(5) and (6)). Where these
proceedings are more akin to criminal rather than family proceedings, it is a real concern
that an advocate is permitted to breach client confidentiality and disclose information that
may incriminate the child. This is a serious infringement of the child’s right to silence and
clearly not in the best interests of the child.

6. Service of documents

The Bill provides that documents are to be served upon the best interests advocate and
the child's parents/guardians. However, there is no provision for the service of the
documents upon the child themseives. The Committee is of the view the child should
also be served with relevant documents (e.g. via their direct legal representative).

Under current legislation (s.104.13 of the Criminal Code Act 1995), a lawyer may attend
the place specified in the order in order to obtain a copy of the order. That lawyer is not
however entitled to request, be given, or see a document other than the order. This
would include, for example, a statement of facts evidencing why the order should or
should not be made. The Committee submits that this is unacceptable, indicates a lack
of transparency and the Bill should be amended to allow lawyers access to relevant
documents.

Crim:JEeh1067267
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7. Public interest monitor

The proposed legislation allows for the involvement of the Queensland Public Interest
Monitor, which is appropriate. However, the Committee is concerned it does not allow for
the involvement of the Victorian Public Interest Monitor. Given the proposed expansion
of control orders to younger children, consideration should be given to the inclusion of
other State/Territory Ombudsmen (and/or the creation of a NSW Public Interest Monitor).
The involvement of the Ombudsman or Public Interest Monitor is particularly pertinent
given the proposal in the Bill to subject those under contro! orders not only to the
conditions of the order, but also to a regime of monitoring via search warrants,
surveillance device warrants and telecommunications warrants.

8. National security information

Under the current legislation, information which is alleged to be national security
information may be placed before the court but not disclosed to the accused or their
representative. The Bill seeks to broaden these provisions. The Committee is concerned
that this may undermine the child’s rights to both fair process and transparency (see
CROC Article 40), particularly given the potential consequences.

9. Monitoring

In relation {o restrictions on the young person's use of social media (see paragraphs 100
- 104 of the EM), the Committee queries how a breach of such conditions will be
monitored and policed.

Noting the comments in the EM that contral orders are ‘extraordinary measures which
are to be used sparingly’, ‘especially .... with childrer’, the Committee queries how their
use in respect of 14 to 17 year olds will be monitored.

Should you have any questions regarding this letter | would be grateful if you could direct
them to Elaine Heaney (Senior Policy Advisor to the Committee) by email at
elaine.heaney@lawsociety.com.au. Miss Heaney can also be reached by telephone on
02 9926 0310.

Yours sincerely,

Michael Tidball
Chief Executive Officer
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